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The Men Who 
Come Around-- 


There is the Internal Revenue man—looking 
to see if revenue stamps have been used in 
proper amount on every stock transfer ; law- 
yers for a litigant in dispute over present 
ownership of certain shares—looking to see 
if every last detail in every transfer of the 
shares was clearly and properly executed; 
process server with subpoena duces tecum 
calling for production of the stock books in 
court in litigation over an estate or over a 
debt in which the company’s shares are col- 
lateral Those are just some of the 
examples of the unexpected events which 
may cause a corporation’s stock records to 
be put under a microscope in critical hands. 
On those occasions it is a fine feeling for the 
officers of the company to know the stock 
books have been kept by a trained, expe- 
rienced, outside Transfer Agent. 


Write or telephone any C T office for 
information as te what Corporation 
Trust transfer service would do for 
your company and how little it costs. 
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The Corporation Journal is published by The Corporation Trust 
Company, monthly, except in July, August, and September. Its pur- 
pose is to provide, in systematic and convenient form, brief digests of 
significant current decisions of the courts, and the more important 
regulations, rulings or opinions of official bodies, which have a bearing 
on the organization, maintenance, conduct, regulation, or taxation of 
business corporations. It will be mailed regularly, postpaid and with- 
out charge, to lawyers, accountants, corporation officials, and others 
interested in corporation matters, upon written request to any of the 
company’s offices (see next page). 

When it is desired to preserve The Journal in a permanent file, a 
special and very convenient form of binder will be furnished at cost 


($1.50). 
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Jersey City. 15 Exchauge Place 


Having offices or representatives. in 
every state and territory of the United 
States and every province of Canada 
and a large, trained organization at 
Washington, these companies: 


—for attorneys compile 
complete, up to date 
official information and 
data for use in incorpo- 
ration or qualification in 
any jurisdiction; 


—for attorneys file all 
papers, hold incorporators’ 

meetings, and perform all 

other clerical steps neces- 

sary for incorporation or 

Ss in any juris- 
iction; 


—under direction of attor- 
neys furnish the statutory 
office or agent required for 
either domestic or forei 
corporation in any j 
diction; 


—keep attorneys informed 
of all state taxes to be paid 
and reports to be filed by 
a client corporation in the 
state of incorporation and 
any states in which it may 
qualify as a foreign cor- 
poration. 


Wilmington. 100 West 10th St. 


The Corporation Trust Company, in- 
corporated under the Banking Law of 
New York, and The Corporation 
Trust Company, incorporated under 
the Trust Company w of New 
Jersey, with combined assets always 
approximating a million dollars: 


a as Transfer or o—— 
er nt or Registrar for the 
ae of corporations; 


—act as Custodian of Securities, 
Escrow Depositary or Deposi- 
tary for Reorganization Com- 
mittees, 


The associated companies’ loose-leaf service division 


GoumERne® CLEsHixe House, Ixp, 


NEW YORK CHICAGO WASHINGTON 
EMPIRE STATE BLDG. 214 HN. MICHIGAN AVE. MUNSEY BLDG. 


—compiles and publishes a complete line of Loose Leaf 
Services covering new business laws and taxes, both 
Federal and State. 


Partial List of Fields or Topics Covered 
Federal Taxes State and Local Taxes 
Security :: Liquor Control Banking Public 
Utilities :: Securities :: Insurance :: Trade Regu- 
lation :: Carriers :: Aviation :: Food, Drugs and 
Cosmetics Bankruptcy :: War Law Chattel 
Mortgages :: Conditional Sales :: Labor :: Trusts 
and Estates :: Accountancy Law :: Congressional 
and Legislative Reporting U. S. Supreme Court 
Reporting :: dian Taxes :: Inheritance Taxes 


Social 





What Constitutes Doing Business 


Performing Services Within a State 


When a foreign corporation 
which is engaged in the business of 
rendering services, as distinguished 
from a company selling commodi- 
ties, sends its agents into a state 
in which it is not licensed in order 
that they may perform its service 
for customers there, the company 
is ordinarily regarded as being 
within the state, transacting intra- 
state business, so as to be required 
to be authorized to do business.* 
The mere traveling of its agents 
across state lines would not be 
considered an indication that in- 
terstate commerce was being car- 
ried on.? 


A service agreement to keep in 
repair for a year machinery sold 
in interstate commerce, coupled 
with the presence of an agent in 
the state performing the service, 
has been held to transform an in- 


terstate transaction into one which 
was intrastate, requiring the sell- 
ing corporation to be licensed to 
do business.’ The doing of a local 
act after the interstate commerce 
has completely terminated may thus 
render a corporation subject to 
license locally.* 


Where, however, the activity of 
the foreign corporation in the for- 
eign state, in addition to the mere 
solicitation of orders, consists of 
the furnishing to the customer 
within the state, from a point with- 
out the state, of services repre- 
sented by advertising material sent 
from time to time, or the shipment 
of a newspaper supplement regu- 
larly, this has been held to consti- 
tute interstate commerce, which 
would not require the corporation 
to be qualified to do business.* 


* State v. Greenfield, Inc., (Mo.) 205 S. W. 619. 

* Federal Baseball Club of Baltimore, Inc. v. National League of Professional 
Base Ball Clubs et al., 42 S. Ct. 465, 259 U. S. 200. 

* Case -v. Mills Novelty Company, (Miss.) 193 So. 625. 

* Browning v. City of Waycross, 34 S. Ct. 578, 233 U. S. 16. 

* Norm Advertising, Inc. v. Parker, (La.) 172 So. 586; Alfred M. Best Company, 
Inc. v. Goldstein, (Conn.) 1 Atl. 2d 140; United Newspaper Magazine Corporation 
v. United Advertising Companies, Inc., (Ill.) 17 N. E. 2d 345; Journal Printing Co. v. 
Inter-Ocean Newspaper Co., (Ill.) 167 Ill. App. 274; Circular Advertising Co. v. 
American Mercantile Co., (Fla.) 63 So. 3; Outcault Advertising Co. v. Citizens State 


Bank, (Minn.) 180 N. W. 705. 
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Domestic Corporations 


Delaware. 


Law court denies voting trust certificate holder right to inspect 
corporate books by mandamus. The holder of a voting trust cer- 
tificate in the respondent company sought, by mandamus in the 
Delaware Superior Court, New Castle County, to compel the inspec- 
tion of the corporate records. The court noted that the petitioner 
was not a registered holder of stock and that he was the equitable or 
beneficial owner of shares. “The positive terms of the statute, ignor- 
ing equitable considerations,” observed the court, “deny the right of 
inspection of corporate books and records to all persons except 
registered stockholders. But apart from the statute, a question here 
is whether one having a right purely equitable may enforce it by an 
action strictly legal. It is elementary that the interest sought to be 
secured or enforced by writ of mandamus must amount to a clear 
legal right existing in the relator at the time of the application. 
State v. Simmons, 3 Penn. 291, 50 A. 213. The writ is a legal remedy 
for a legal right. Union Church v. Sanders, 1 Houst. 100, 63 Am. 
Dec. 187 ; State et al. v. New York-Mexican Oil Co., 2 W. W. Harr. 
(32 Del.) 244, 122 A. 55. In the circumstances disclosed a writ of 
mandamus is not an available remedy.” “The relator’s right under 
the trust agreement and certificate is to receive, at a future time, a 
certificate of stock, and, meanwhile, to receive the equivalent of divi- 
dends, if any, other than stock dividends. The voting trustees, by 
language, precise and comprehensive, are possessed of and are entitled 
to exercise all the powers and rights of absolute ownership of every 
name and nature. Legal remedy suggests a legal right. In law, the 
relator is a stranger to the corporation. His right is not governed 
by the common law rules applicable to stockholders, nor by the statute 
which affords to a stockholder the absolute right of inspection of 
corporate books and records unless it be shown that the purpose is 
improper. His rights arise from contract and are limited by its 
terms. Babcock et al. v. Chicago Rys. Co., 325 Ill. 16, 155 N. E. 773. 
One who, for reasons and purposes deemed sufficient, has seen fit 
to divest himself of all the rights of ownership, except those enumer- 
ated, is in no position to assert that he is possessed of a clear legal 
right enforceable by writ of mandamus. Whether in aid of the 
allegations of the petition a court of equity would order an inspection 
of corporate books and records is not for this Court to consider.” 
State of Delaware ex rel. Crowder v. The Sperry Corporation, 15A. 2d 
661. Commerce Clearing House Court Decisions Requisition No. 244791. 
Stewart Lynch of Wilmington, for the relator. Marvel & Morford 
of Wilmington, for the respondent. 


Florida. 


Suit allowed to be maintained in name of company involuntarily 
dissolved for failure to file annual report and pay annual fee. The 
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Supreme Court of Florida has permitted a suit to be initiated and 
maintained in the name of a Florida company which had been dis- 
solved as a result of its default for failure to comply with the pro- 
visions of Chapter 14677, Acts 1931, requiring the filing of an annual 
report and the payment of an annual fee. Holley et al. v. Shaw et al.,* 
196 So. 863. T. B. Ellis, Jr., for plaintiffs in error. D.C. Smith, for 
defendants in error. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Florida, page 825. 


Illinois. 

Illinois Supreme Court renders second opinion on rehearing in 
case involving amendment of charter of company created under 1919 
Act. The Supreme Court of Illinois has rendered a further opinion 
in the case of Kreicker v. The Naylor Pipe Company etal. Its previous 
opinion was rendered on rehearing, April 17, 1940, (The Corporation 
Journal, June, 1940, page 199). A second rehearing was granted in 
June, 1940. The present opinion, like the prior opinion, regards a 
company created under the Corporation Act of 1919 as being 
authorized, under Sections 59 and 61 of that act, and under Sec. 52 
of the Business Corporations Act of 1933, to effect changes by amend- 
ment in the classification of its stock, where the changes provided 
preferred stockholders with an optional right to exchange stock 
held, upon which accumulated dividends remained unpaid, for newly 
created prior preferred stock. The court emphasized the optional 
nature of the exchange, and concluded that the appellant was not 
compelled to exchange his stock in order to avoid serious financial 
loss and that he had no vested rights which were impaired by the 
amendments. As in the former opinion, the decree of the lower 
court, dismissing the complaint, was affirmed. Kreicker v. The Nay- 
lor Pipe Company et al., Illinois Supreme Court, October 11, 1940. 
CCH Court Decisions Requisition No. 223081B; 29 N. E. 2d 502. 
D’Ancona, Pflaum & Kohlasaat, and Poppenhusen, Johnston, 
Thompson & Raymond, (Floyd E. Thompson, Albert K. Orschel 
and D. H. Mann, of counsel) for appellees. Sidney, McPherson, 
Austin & Burgess, Green & Palmer, and Dobbins, Dobbins & 
Thomas, as amici curiae. Mayer, Altheimer & Kabaker, Harry 
Hoffman and Irving Goodman, as amici curiae on rehearing. (We 
are informed that it is possible that a petition for a writ of certiorari 


may be filed in the Supreme Court of the United States in connection 
with this case.) 


Kansas. 


Corporation, with charter forfeited in 1932, but reinstated in 1939, 
held empowered to maintain action after reinstatement on debt cre- 
ated during forfeiture. In The Beeler & Campbell Supply Co. v. 
Warren et al., the Kansas Supreme Court considered the question 
whether a Kansas corporation whose charter had been forfeited in 
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1932 for failure to file its annual statements and pay its annual fees, 
which had taken no steps toward reinstatement until 1939, when 
it had been restored to good standing, had a legal right after being 
restored to good standing to maintain an action to recover on a 
debt due it created shortly after the charter had been forfeited. The 
court, after an examination of a number of pertinent statutes, 
reversed a ruling of the trial court dismissing the suit as to the 
defendants who were the debtors, thus permitting the corporation to 
maintain its suit. The Beeler & Campbell Supply Co. v. Warren et al.,* 
Kansas Supreme Court, April 6, 1940. Commerce Clearing House 
Court Decisions Requisition No. 236010. 














* The full text of this opinion is printed in The Corporation Tax Service, 
Kansas, page 279-66. 





New Jersey. 


Holders of preferred stock on which unpaid dividends had accrued, 
granted temporary injunction against consummation of recapitaliza- 
tion plan, although optional as to them, affecting payment of the 
dividends in arrears. Complainant holder of preferred stock in de- 
fendant corporation sought to restrain defendant from effecting a 
recapitalization plan under an amendment of its certificate of incor- 
poration. Prior to the amendment, the company had outstanding 
7% cumulative preferred stock of $100 par and common stock. There 
were dividend arrears of $54.50 per share on the preferred stock, 
in which arrears complainant contended the stockholders had a 
vested right. Under the plan, which was voluntary, such stock- 
holders had the option of retaining their stock or of exchanging each 
share, with its right to the accumulated dividends, for 1 4/10 shares 
of new 5%4% preferred stock and $14.50 in cash. The old preferred 
stock was not redeemable, while the new preferred was redeemable 
at $115. per share and convertible into seven shares of common stock 
for one of preferred. The plan also provided that “no part of the 
dividends accrued to July 1, 1940 on the 7% preferred stock can be 
paid until after dividends payable upon the 7% preferred stock and 
the 51%4% preferred stock accrued after July 1, 1940, and for the 
current fiscal year have been paid or provided for.” The Court of 
Chancery ruled, “in view of all the circumstances, that a restraint as 
sought by the complainants should be allowed pending final hear- 
ing.” “While it can be conceded,” observed the court, “that a cor- 
poration may have the right to provide for funding or satisfying 
rights, in respect to dividends in arrears by the issuance of stock 
therefor or otherwise (R. S. 14:11-1 (N)), however, the amendment 
must preserve and hold inviolate vested rights and contractual obli- 
gations.” Buckley et al. v. Cuban American Sugar Co., New Jersey 
Chancery Court, August 2, 1940. Commerce Clearing House Court 
Decisions Requisition No. 243069. McCarter, English & Egner of 


Newark, for complainants. Pitney, Hardin & Skinner of Newark, 
for defendant. 
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New York. 


Costs ruled properly awarded in appraisal proceeding under Sec. 
21 of Stock Corporation Law. In considering the question whether 
statutory provision exists for the award of costs in proceedings 
brought under Section 21 of the Stock Corporation Law for the 
determination by appraisers of the value of the stock of a dissenting 
stockholder, the Court of Appeals, after referring to Section 21 and 
to Section 1492 of the Civil Practice Act, which provides that costs 
in a special proceeding are to be awarded in the discretion of the 
court at the same rates and in like manner as are allowed for similar 
services in an action, concluded that these two sections were com- 
plementary and that, therefore, the power to award costs in such 
appraisal proceedings exists in the discretion of the court. Applica- 
tions of Baker et al.; Applications of Cheney et al., 284 N. Y. 1, 29 
N. E. 2d 241. Counsel: First case, Henry T. Dorrance, Maurice 
Supiro and George H. Kenny, of Utica, for appellants. Myron G. 
Bronner of Little Falls, and Thomas F. Fennell, 2d, of New York 
City, for respondent. Second case: Carl E. Dorr of Syracuse, for 
appellants. Crandall Melvin, Jerome Cheney of Syracuse, and 
Thomas F. Fennell, 2d, of New York City, for respondent. Com- 
merce Clearing House Court Decisions Requisition No. 244665. 

Issuance of shares to promoter for his services as such ruled illegal. 
In the formation of a corporation, certain shares of its stock were 
issued to one of its promoters. However, no contribution of money, 
property or labor was made by him other than activity in promoting 
the company. The Supreme Court, Ulster County, in this action 
brought by another stockholder, the sole contributor of property to 
the company, gave judgment for the plaintiff, ruling that the shares 
had been issued contrary to Section 69 of the Stock Corporation 
Law, reading in part as follows: “No corporation shall issue either 
shares of stock or bonds, except for money, labor done or property 
actually received for the use and lawful purposes of such corpora- 
tion.” Winston v. Saugerties Farms, Inc. et al., 21 N. Y. S. 2d 841. 
Charles De La Vergne of Kingston and Francis Martocci of New 
York City, for plaintiff. Paul Fromer of Tannersville (Lester R. 
Smith of Catskill and George F. Kaufman of Kingston, of counsel), 
for defendants. 

Ch. 82, Laws of 1940, which makes court action available to busi- 
ness corporations dissolved for failure to pay state taxes, held not 
to apply to a company dissolved prior to March 2, 1940. In the case 
of Application of S: M. & J. Eisenstadt, Inc., 10 N.. Y. S. 2d 868, 
affirmed, without opinion by the Court of Appeals, 27 N. E. 2d 439, 
(The Corporation Journal, October, 1939, page 9, it was held that a 
New York business corporation, dissolved for failure to pay state 
taxes, was unable to maintain a court action. In 1940, the Legislature 
amended Sec. 203-a of the Tax Law so as to make Sec. 29 of the 
General Corporation Law applicable to business corporations dis- 
solved for failure to pay state taxes and thereby enables them to 
continue after such dissolution to wind up their affairs and to sue 
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and be sued in the corporate name. The amendment referred to 
became effective March 2, 1940. The City Court of New York, Kings 
County, has since held that a corporation which had been dissolved 
in 1937 could not examine, in supplementary proceedings, those 
standing in the relation to it of judgment debtors. The court ruled 
that the 1940 amendment, which had been effected by Ch. 82, Laws 
of 1940, was not retroactive and could not be applied to corporations 
dissolved prior to the date of its enactment, March 2, 1940. Hub 
Commercial Co., Inc. v. Rosenblum, 21 N. Y. S. 2d 426. Bernard 
Austin of New York City, for judgment debtor. Joseph Jaspan of 
Brooklyn for judgment creditor. 

Parent company held accountable to subsidiary where violation of 
fiduciary relationship had resulted in damage to subsidiary. In 
Blaustein et al. v. Pan American Petroleum & Transport Co. et al., 21 
N. Y. S. 2d 651, the Supreme Court of New York, Special Term, 
New York County, had before it a stockholders’ suit involving the 
relationship of trustee and beneficiary between parent and subsidiary 
corporations and the liability of a parent company to answer for 
profits which had been diverted to it from the subsidiary. The court 
found such liability to exist and granted relief to the subsidiary in 
the form of accounting, the transfer of properties, payment of profits 
and damages, injunctive and other relief. The decision was an ex- 
ceptionally lengthy one, the action involving, as the court observed, 
“complicated and multitudinous facts.” Commerce Clearing House 
Court Decisions Requisition No. 240047. Winthrop, Stimson, Put- 
nam & Roberts, attorneys for plaintiffs (Henry L. Stimson, Allen T. 
Klots, Kenneth M. Spence, Karl F. Steinmann, Andre Maximov, 
Arthur E. Palmer, Jr., Charles P. Noyes, Willis L. M. Reese, of 
New York City, of counsel). Dwight, Harris, Koegel & Caskey, 
of New York City, attorneys for defendant Standard Oil Company 
(Indiana) (Ralph S. Harris, of New York City, Harold R. Hanley, 
of Chicago, IIll., John R. McCullough, Frederick W. P. Lorenzen, 
John A. Wells, of New York City, of counsel). Kellogg, Emery & 
Innes-Brown, attorneys for defendant directors (David Paine, 
George Koegler, James B. Gordon, of New York City, of counsel). 
Davis, Polk, Wardwell, Gardiner & Reed, attorneys for defendants 
Standard Oil Company (N. J.), Standard Oil Company of New 
Jersey and Walter C. Teagle (John W. Davis, Edwin F. Blair, Tag- 
gart Whipple, of New York City, of counsel). John J. Middlemiss, 
of Brooklyn, attorney for plaintiff-intervenor Fred C. Haas. (A. 
Lincoln Lavine, of counsel, Abraham L. Pomerantz, Julius Levy, of 
New York City, on the brief). David R. Logan, of Brooklyn, 
attorney for Beatrice P. Barry, plaintiff-intervenor. 


South Dakota. 


“Surplus funds” from which its own shares may be purchased by 
a corporation ruled not to be restricted to a specific surplus or to 
quick assets. SDC 11.0303 contains the provision that “a corporation 
may, out of its surplus funds, by resolution of its stockholders or by © 
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their unanimous consent, in writing, purchase, hold, and transfer 
shares of its own stock in such manner and for such price as may 
be by them agreed upon.” The South Dakota Supreme Court, in an 
action involving the purchase of plaintiff’s shares by the defendant 
company, ruled against an interpretation of the words “surplus 
funds” in the statute which would have required the corporation to 
have a “surplus” and “quick assets” before it could engage to pur- 
chase its own stock. Rejecting an interpretation so restricted as to 
regard “surplus funds” as relating only to specific assets, the court 
noted that, according to corporate practice and usage, a “surplus” 
represents “the excess of the aggregate value of assets over the sum 
of the corporate liabilities and capital stock.” “We conclude,” said 
the court, “that the legislature used the words ‘surplus funds’ to 
describe every character of corporate surplus and that it intended, 
by SDC 11.0303, to authorize the purchase by a corporation of its 
own shares of stock to the extent, and only to the extent, that the 
intrinsic aggregate value of its assets exceeds the sum of all of its 
liabilities plus the amount of its capital stock.” McCannon v. Lusk- 
Mitchell Newspapers, Inc., 292 N. W. 82. Commerce Clearing House 
Court Decisions Requisition No. 237763. Irving R. Crawford and 
Max Royhl of Huron, for the defendant and appellant. Bielski, 
Elliott & McQuillen of Sioux Falls, for the plaintiff and respondent. 


West Virginia. 


Preferred stockholder having redeemable shares held entitled to 
summary judgment. Plaintiff preferred stockholder in defendant 
company sought a judgment for breach of the corporation’s promise 
to redeem 110 shares of its preferred stock at $100. per share and 
accrued dividends on January 1, 1930, as provided in plaintiff’s cer- 
tificates. The United States District Court, Southern District, West 
Virginia, sustained a motion for summary judgment, saying: “A 
preferred stockholder, in his relation to the creditors of a corporation, 
is not a creditor of such corporation, and cannot as against the credi- 
tors enforce any rfght he may have against the corporation. How- 
ever, as between him and the corporation, or the other stockholders 
in it, there is no good reason why he should not be treated as a 
creditor where he has a demand against the corporation which can 
only be enforced asa debt.” Schneider v. Foster-Thornburg Hardware 
Co., 33 F. Supp. 271. J. Earl Pratt and David E. Crowe of Ironton, 
Ohio, for plaintiff. ‘George S. Wallace and Paul W. Scott of Hunt- 
ington, W. Va., for defendant. 


Foreign Corporations 


Arkansas. 


Service upon salesman of foreign corporation set aside upon show- 
ing that he was not in charge of a place of business in the state. 
Section 1369 of Pope’s Digest provides for service of process upon 
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It is not only how much EASIER the Corporation 
Trust system makes a lawyer’s work when a 
client is qualified in many different states—a 
bulletin on each specific tax to be paid, in each 
different state, and for each specific report or 
return to be filed, coming at just the right day 
in each case to save all the monkey-business 
of calendars, maps and reminder gadgets. It is 
also how much better and more thorough! Each 
bulletin on something to be done is supplemented 
by and gives citations to the Corporation Tax 
Service unit for the state, in which you see the 
whole background of the tax—general policy of 
assessing, dates, rates, exemptions and statutory 
limitations—making it easy to see a possible 
over-taxation or improper taxation and showing 
how and where to protest. The Corporation 
Trust system helps the lawyer serve his client 
better. If you have a client qualified in one 
state or many states let us demonstrate how the 
system will work for you. 


The Corporation Trust Company ® C T Corporation System 
and associated companies 
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the agent, servant or employee of a corporation in charge of a branch 
office or place of business maintained by it in any county of Arkansas. 
The Supreme Court of Arkansas affirmed a judgment setting service 
aside where it had been made upon a salesman of a foreign corpora- 
tion who maintained no office for it in the state and carried on his 
salesman’s activities from his own home, where he conducted his 
correspondence and made business telephone calls, orders obtained 
being sent to another state. Harrison et al. v. Swift & Co., Inc.,* 
139 S. W. 2d 4. Bon McCourtney of Jonesboro, for appellants. 
Arthur L. Adams of Jonesboro, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Arkansas, page 537. 


New Jersey. 


Authority of traveling salesman of foreign corporation to make 
binding contracts in state ruled to make service of process upon him 
effective against company. The Supreme Court of New Jersey held 
that where service of process upon a foreign corporation was made 
upon its traveling salesman, who lived in New York, and had author- 
ity to close contracts solicited in New Jersey, service made upon him 
in New Jersey constituted valid service under the statute upon a 
“servant of the corporation within this state and acting in the dis- 
charge of his duties.” Weiss v. Shapiro Candy Mfg. Co.,* 13 A. 2d 304. 
Louis Santorf of Paterson, for appellant. Collins & Corbin of Jersey 
City, for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New Jersey, page 502. 


New York. 


Foreign corporation practicing architecture and engineering in 
violation of statute denied recovery for labor and material furnished. 
The Court of Appeals has affirmed a judgment of the Appellate Di- 
vision, First Department, denying relief to a Michigan corporation 
suing to recover for materials furnished and for work, labor and 
services performed at defendant’s request under agreements between 
the parties “authorizing plaintiff to proceed with the preparation of 
plans, drawings and specifications covering the remodeling of de- 
fendant’s premises at 1619 Broadway, Manhattan, for use as a bar 
and restaurant, the plans to cover the complete job, including interior 
decorations, fittings, furnishings, kitchen equipment and ‘everythin 
necessary to create a complete eating and drinking establishment’.” 
The basis of the dismissal of the suit was an affirmative defense “that 
the agreements were contrary to public policy and void on the ground 
that they were in violation of articles 55 and 56, sections 1449 et seq., 
1475 et seq., of the Education Law, Consol. Laws, c. 16, in that a 
foreign corporation is forbidden to practice architecture or engineer- 
ing and that 'the contracts involved the performance of such work in 
contravention of the statutes.” American Store Equipment & Con- 
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struction Corporation v. Jack Dempsey’s Punch Bowl, Incorporated, 283 
N. Y. 51, 28 N. E. 2d 23. 


Service within state upon process agent designated under Federal 
Motor Carrier Act held insufficient where unlicensed corporation did 
no business and had no other agent in state. Defendant unlicensed 
Delaware corporation, doing no business and having no office or 
employes in New York, had appointed an agent for the service of 
process under the provisions of the Federal Motor Carrier Act. 
Service of process was made upon the company in a state court 
action, not in accordance with the provisions of Sec. 229 of the 
New York Civil Practice Act, governing service of process in state 
court suits, but upon the agent designated under the Federal Act 
mentioned. Defendant moved to set this service aside. The motion 
was granted by the Supreme Court, Special Term, Bronx County, 
the court noting that the method of initiating actions by service in 
accordance with Sec. 229 of the Civil Practice Act was made “ex- 
clusive” by that statute and that, therefore, this method was con- 
trolling. The provisions for service of process under the Federal 
Motor Carrier Act were regarded as being limited to actions con- 
cerned with the regulation of commercial practices involved in motor 
transportation. Kuris et al. v. Pepper Poultry Co., Inc.,* 21 N. Y. S. 2d 
791. Myron M. Myers of New York City, for plaintiff. Nathan E. 
Zelby of New York City, for defendant. 


* The full text of this opinion is printed in The Corporation Tax Service, 
New York, page 20,358. 


Pennsylvania. 


Delaware company stockholders’ derivative suit against its direc- 
tors resident in Pennsylvania and also against a Pennsylvania com- 
pany for alleged injuries to Delaware company ruled properly 
brought in Pennsylvania Federal Court. A resident of Utah insti- 
tuted a stockholders’ derivative suit in the District Court for the 
Eastern District of Pennsylvania against her corporation, a Delaware 
company, certain of its directors and against another corporation, 
a Pennsylvania company, of which the defendant directors had been 
contemporaneously directors and through which the plaintiff’s cor- 
poration was alleged to have been wronged. Service upon the Dela- 
ware company was made by the United States Marshal at Wilmington, 
Delaware, upon the company’s treasurer at the principal and only 
place of business of the corporation in that state. Service upon the 
other defendants was made within the Eastern District of Pennsyl- 
vania. The court considered a contention that the suit involved the 
internal affairs and management of a foreign corporation not 
transacting business in Pennsylvania or the Eastern District thereof 
and reached the conclusion that the suit did not involve such internal 
affairs and management, as no corporate action or directors’ action 
was sought to be enforced, the relief sought being the imposition 
of liability upon the directors and the Pennsylvania corporation for 
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alleged wrongdoing and for an accounting to the plaintiff’s company 
for consequent losses. The United States Circuit Court of Appeals, 
Third District, indicated that the lower court should have taken 
jurisdiction of the suit and that this was proper, without reference 
to Section 51 of the Federal Judicial Code, prescribing the venue in 
stockholders’ derivative suits, because the subject matter of this suit 
came within the jurisdiction of a court of equity. A contention that 
the Pennsylvania Federal Court should not take jurisdiction because 
a suit, brought by a different stockholder, involving the same subject 
matter, was pending in the Court of Chancery of Delaware was 
overruled, the court observing that jurisdiction could not be obtained 
over the defendant directors in that state as they were not Delaware 
residents or otherwise within the jurisdiction of the courts of that 
state. Overfield v. Pennroad Corporation et al.,113 F.2d 6. Philip H. 
Strubing and Evans, Bayard & Frick of Philadelphia, Pa., (R. E. Lee 
Marshall and Marshall & Carey of Baltimore, Md., and Daniel O. 
Hastings and Hastings, Stockly, Duffy & Layton of Wilmington, 
Delaware, of counsel), for appellant. Robert T. McCracken and 
C. B. Heiserman of Philadelphia, Pennsylvania, for appellees. 


Taxation 


California. 

Foreign corporation, having in California one of its seven inde- 
pendently operated wholesale houses, ruled taxable for franchise tax 
purposes on separate accounting method. Plaintiff corporation 
sought to recover franchise taxes and interest paid under protest, 
based upon an allocation to California of its net income upon the 
statutory formula basis. Plaintiff contended a separate accounting 
method should have been used, under which a loss from California 
operations would have been revealed, resulting in the payment of 
the minimum tax of $25. The company was engaged in the general 
merchandising business at wholesale, not being a manufacturer, and 
operated seven wholesale houses throughout the country, one of 
which was in California, each being operated separately from the 
others, except for certain common expenses. The California District 
Court of Appeal, Third District, directing the lower court to enter 
a judgment in favor of the company, concluded that “the stipulated 
facts show that the company actually incurred a loss in California; 
that its California earnings could have been accurately ascertained 
without the necessity of recourse to any arbitrary formula, and that 
the use of such formula results in the imposition of a tax on income 
not earned in California, and therefore not subject to its taxing 
power.” Butler Bros. v. McColgan,* 102 P.2d 776. Brobeck, Phleger 
& Harrison of San Francisco, for appellant. Earl Warren, Atty. 
General, (H. H. Linney and Valentine Brookes, Deputy Attys. Gen- 
eral, and Frank M. Keesling of Los Angeles, of counsel), for respondent. 


* The full text of this opinion is printed in The Corporation Tax Service, 
California, page 809. 
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Michigan. 


Intangibles Tax held valid. The Michigan Supreme Court has 
held the intangibles tax imposed by Act No. 301, P. A. 1939, consti- 
tutional, finding that it was consonant with the constitutional pro- 
vision providing for uniformity of taxation in that “the tax in 
question is uniform upon the classes upon which it operates.” The 
court also ruled that the tax did not provide an income tax because 
there was a classification that “the tax on income producing intan- 
gible personal property shall be six per cent of the income.” Shivel 
v. Vidro,* Michigan Supreme Court, October 7, 1940. Commerce 
Clearing House Court Decisions Requisition No. 244506. Linsey, 
Shivel, Phelps & Vander Wal of Grand Rapids, for appellant. 
Thomas Read, Atty. General, and Edmund E. Shepherd and Arch 
M. Black, Asst. Attys. General, for intervener. Fred N. Searl, of 
Grand Rapids, for appellee. Merlin Wiley, Paul E. Krause, Cor- 
poration Counsel, and John H. Witherspoon, Chief Asst. Corporation 
Counsel, John G. Dunn, Asst. Corporation Counsel, for City of De- 
troit; Miller, Canfield, Paddock & Stone, Shaeffer & Dahling, Beau- 
mont, Smith & Harris, Bulkley, Ledyard, Dickinson & Wright and 
Butzel, Eaman, Long, Gust & Bills, all of Detroit, amici curiae. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Michigan, page 2819. 


Texas. 


“Business done in Texas,” used as the numerator in allocation 
factor for Texas franchise taxes, held to mean business begun and 
completed in Texas. The Texas franchise tax is based upon the 
proportion of a corporation’s outstanding capital stock, surplus and 
undivided profits, plus the amount of outstanding bonds, notes and 
debentures, other than those maturing in less than a year from date 
of issue, as the gross receipts from its “business done in Texas” 
bears to the total gross receipts of the corporation from its entire 
business. In interpreting the statutory expression “business done 
in Texas,” the Secretary of State took the position that Texas busi- 
ness included all business originating in the state regardless of where 
the point of delivery might be and also all business terminating in 
Texas or sales with deliveries in Texas, regardless of the point of 
origin, thus taking the stand that the levy of the franchise tax was 
authorized upon an allocation of interstate business which was re- 
lated to Texas. The Court of Civil Appeals of Texas, Austin, has 
within the past year, however, arrived at the conclusion that the 
“business done in Texas,” used as the numerator in arriving at the 
fraction to be employed in determining the basis of the tax, “was 
intended to mean business begun and completed in Texas, and not 
business begun in Texas and completed in some other stateor foreign 
nation, or vice versa. In other words, that it means intrastate busi- 
ness.” The Supreme Court of Texas refused a writ of error in this 
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case. Clark, Secretary of State et al. v. Atlantic Pipe Line Co.,* 134 
S. W. 2d 322. Writ of error refused by the Supreme Court of Texas, 
May 1, 1940. Gerald C. Mann, Atty. General, and Glenn R. Lewis, 
C. C. Cammack and A. S. Rollins, Asst. Attys. General, and Edwain 
D. Guinn, Franchise Tax Atty., for appellants. Bromberg, Leftwich, 
Carrington & Gowan and Charles B. Ellard of Dallas, for appellee. 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 1562. 

Where individual owned majority stock in two store companies, 
court holds them subject to Chain Store Tax as a single chain rather 
than being taxable separately. In H. E. Butt Grocery Co. et al. v. 
Sheppard et al., 137 S. W. 2d 823, the Texas Court of Civil Appeals 
ruled that where an individual owned 83% of the stock of one cor- 
poration and 75% of the stock of another, both of which were subject 
to the Texas Chain Store Tax, this ownership, under the act imposing 
the tax, required that the stores owned by both corporations be 
treated as a single chain, rather than taxing each corporation accord- 
ing to the stores operated by it. Having been taxed as a single 
chain and paid, under protest, $1,972 more, over a period of four 
years, than the total each company would have paid had each been 
taxed separately, suit was filed by the companies to recover this 
amount. In affirming a judgment denying recovery, the Court of 
Civil Appeals regarded the appellant companies as coming within 
the terms of Sec. 6 of the act, Ch. 400, Laws 1935, First Called 
Session, which provided that the act should be construed to apply 
“to every person, agent, receiver, trustee, firm, corporation, copart- 
nership or association, either domestic or foreign, which is controlled 
or held with others by majority stock ownership or ultimately con- 
trolled or directed by one management or association of ultimate 
management.” H. E. Butt Grocery Co. et al. v. Sheppard et al.,* 137 
S. W. 2d 823. Dan Moody and Herman Jones, of Austin, for appel- 
lants. Gerald C. Mann, Atty. General, George W. Barcus, Asst. 
Atty. General, and Cecil C. Rotsch, Asst. Atty. General, for appellees. 
(Writ of error refused by Texas Supreme Court, May 1, 1940; rehearing 
denied May 29, 1940; appeal filed in the Supreme Court of the United 
States, September 17, 1940, Docket No. 441.) (See page 283.) 


* The full text of this opinion is printed in The Corporation Tax Service, 
Texas, page 5439. 
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Appealed to The Supreme Court 


The following cases previously digested in The Corporation Journal have 
been appealed to The Supreme Court of the United States.* 


Iowa. Docket No. 255. Sears, Roebuck & Co. v. Roddewig et al., 
292 N. W. 130. (The Corporation Journal, October, 1940, page 232.) 
Iowa use tax—collection of tax on mail orders filled by plaintiff’s 


stores in other states. Appeal filed, June 18, 1940. Certiorari granted, 
October 14, 1940. 


Iowa. Docket No. 256. Montgomery Ward & Co. v. Roddewig 
et al., 292 N. W. 142. (The Corporation Journal, October, 1940, page 
233.) Iowa use tax—collection of tax on purchases by Iowa resi- 


dents in plaintiff’s stores in other states. Appeal filed, June 18, 1940. 
Certiorari granted, October 14, 1940. 


Nortu Carotina. Docket No. 61. Best & Co., Inc. v. Maxwell, 
Commissioner of Revenue, 3 S. E. 2d 292; petition for rehearing dis- 
missed in part and sustained in part, 6 S. E. 2d 893. (The Corporation 
Journal, November, 1939, page 41.) Constitutionality of North Carolina 
occupation tax on privilege of taking orders at display room in state 
on goods to be shipped in interstate commerce. Appeal filed, April 30, 
1940. Probable jurisdiction noted, June 3, 1940. 


Outo. Docket No. 97. Voeller et al. v. The Neilston Warehouse 
Company et al., 26 N. E. 2d 442. (The Corporation Journal, October, 
1940, page 226.) Sale of corporate assets—Ohio statute defining rights 


of dissenting’ stockholders. Appeal filed, May 23, 1940. Certiorari 
granted, October 14, 1940. 


OxtaHoma. Docket No. 430. Stanolind Pipe Line Co. v. Oklahoma 
Tax Commission, 30 F. Supp. 131; reversed, 113 F. 2d 853. (The Cor- 
poration Journal, April, 1940, page 161.) Constitutionality of Oklahoma 


Use Tax Act of 1937. Appeal filed, September 13, 1940. Certiorari 
denied, October 28, 1940. 


Texas. Docket No. 441. H. E. Butt Grocery Co. et al. v. Sheppard 
et al., 137 S. W. 2d 823. (The Corporation Journal, December, 1940, 
page 282.) Texas chain store tax statute—unified control of corpora- 
tions through majority stock ownership. Appeal filed, September 17, 
1940. October 14, 1940: “Per curiam: The appeal is dismissed for 
want of a substantial federal question. Board of Tax Commissioners v. 
Jackson, 283 U. S. 5273 Liggett Co. v. Lee, 288 U.S. 517; Fox v. Standard 
Oil Co., 294 U. S. 87; Great A. & P. Tea Co. v. Grosjean, 301 U. S. 412.” 
Petition for rehearing denied, November 12, 1940. 


Wisconsin. Docket No. 46. J. C. Penney Co. v. Wisconsin Tax 
Commission, 289 N. W. 677. (The Corporation Journal, March, 1940, 
page 135.) Constitutionality of Wisconsin Privilege Dividend Tax. 
Appeal filed, April 10, 1940. Certiorari granted, May 20, 1940. 


* Data compiled from CCH U. S. Supreme Court Service, 1940-1941. 
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Regulations and Rulings 


District or CoLtumB1ia—The Corporation Counsel has ruled that 
where a foreign corporation projects itself into the District through 
employees or agents who solicit orders for the sale of goods to persons 
in the District, the income derived from orders received as the result 
of such solicitation is from District of Columbia sources, and there- 
fore taxable. (District of Columbia Corporation Tax (CT) Service, 
{J 19-039, 19-040.) 

Fioripa—The State Comptroller has indicated that receipts from 
sales in interstate commerce are not subject to the tax on gross receipts 
which forms a part of the Chain Store Tax. (Florida CT, § 49-001.) 
The Comptroller has also ruled that several leased departments operat- 
ing on a single premise, as in a department store and owned and operated 
by a single entry, are considered as a single store and may operate by 
procuring one Chain Store license. (Florida CT, { 49-002.) 

Kentucky—The Department of Revenue has, by an amended 
regulation, permitted taxpayers engaged in the business of selling prop- 
erty and keeping records on the installment basis to report for income 
tax purposes on the installment basis, upon requesting permission to 
do so. (Kentucky CT, J 10-318b.) 

MaryLanp—A foreign manufacturing corporation maintaining no 
place of business in Maryland and selling paper containers on con- 
signment to a local paper company which resells the products to its 
own customers, also selling such products directly to ice cream and 
food packers, is held not to be engaged in intrastate business so as to 
subject it to the qualification requirements of Sec. 119, Art. 23, Ann. 
Code. The same rule applies in the case of a foreign corporation which 
has no place of business in the State but is represented by a traveling 
salesman who maintains a small stock of goods in his home. (Opinion, 
Attorney General, Maryland CT, { .402.) 

New Jersey—The State Board of Tax Appeals has ruled that a 
New Jersey corporation which does not itself engage in manufacturing, 
but which only holds the stock of manufacturing corporations, is not 
entitled to exemption from the corporation franchise tax under R. S. 
54:13-7. (New Jersey CT, J 4-010.) 

Nortu Daxota—Grain stored in elevators or warehouses is subject 
to taxation even though the storage tickets thereon have been pledged 
to the Commodity Credit Corporation. The principle that a state may 
not tax property of the Federal Government applies solely to property 
owned by the United States and does not extend to property upon which 
the Government has merely a lien or security interest. (Opinion of the 
Attorney General, North Dakota CT, { 2534.) Salesmen of a foreign 
corporation could not sell their used samples on behalf of such corpora- 
tion, to be billed to the retailer through the Minneapolis office in the 
regular way as if these goods had been purchased in Minneapolis, with- 
out complying with Chapter 116, Laws 1937, relative to the licensing 
of foreign corporations doing business within this state. (Opinion, 
Attorney General, North Dakota CT, § .405.) 
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Some Important Matters for 
December and January 


This Calendar does not purport to be a complete calendar of all matters re- 
quiring attention by corporations in any given state. It is a condensed calendar 
of the more important requirements covered by the State Report and Tax Bulletins 
of The Corporation Trust Company. Attorneys interested in being furnished 
with timely and complete information regarding all state requirements in any 
one or more states, including information regarding forms, practices and rulings, 
may obtain details from any office of The Corporation Trust Company or C T 


Corporation System. 

ALaBAMA—Annual Application Fee for permit to do business due on 
or before February 1.—Domestic and Foreign Corporations. 

Report of Resident Stockholders and Bondholders due on 
or before February 1—Domestic and Foreign Corporations. 

AtasKA—Annual Corporation Tax due on or before January 1.— 
Domestic and Foreign Corporations. 

CaLiForNIA—Quarterly Retail Sales Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Detaware—Annual Report due on or before first Tuesday in January. 
—Domestic Corporations. 

District oF CoLtumBia—Annual Report published and filed between 
January 1 and January 20.—Domestic Corporations. 

Greorcia—Annual License Tax Report due on or before January 1.— 
Domestic and Foreign Corporations. 

Itt1nois—Annual Report due between January 15 and February 28.— 
Domestic and Foreign Corporations. 

INDIANA—Quarterly Gross Income Tax Return and Payment due on 
or before January 15.—Domestic and Foreign Corporations. 

Iowa—Quarterly Retail Sales Tax Return and Payment due on or 
before January 20.—Domestic and Foreign Corporations. 

Kentucky—Return of Withholding at the source due on or before 
January 31.—Domestic and Foreign Corporations. 

Louistana—Annual Report due on or before February 1.—Domestic 
Corporations. 

Oxn1to—Report to Department of Industrial Relations due during Janu- 
ary.—Domestic and Foreign Corporations. 

Retail Sales Tax Reports due on or before January 31.— 
Domestic and Foreign Corporations. 

PENNSYLVANIA—Report of Unclaimed Dividends, Credits, etc. due in 
January.—Domestic Corporations. 

Soutm Carotina—Annual Statement due on or before January 31.— 
Foreign Corporations. 

Unitep States—Fourth Instalment of Income Tax due on or before 
December 15.—Domestic Corporations and Foreign Corpora- 
tions having an office or place of business in the United States. 

VERMONT—List of Stockholders due on or before January 31.—Domestic 
and Foreign Corporations. 

West Vircin1ra—Quarterly Gross Sales Tax Return and Payment due 
on or before January 30.—Domestic and Foreign Corporations. 





The Corporation Trust Company’s 
Supplementary Literature 


In connection with its various activities The Corporation Trust Company publishes the 
following supplemental pamphiets, any of which will be sent without charge 
to readers of The Journal. Address The Corporation Trust Company, 
120 Broadway, New York, N. Y. 


Spot Stocks—and Interstate Commerce. Treats, in a general and 
informal way, of the relation between the carrying of goods in 
warehouses in outside states and the statutory obligations which that activity, in 
some states, places on the corporation owning the goods. 

What Constitutes Doing Business. (Revised to March 15, 1939.) A 
184-page book containing brief digests of decisions selected from 
those in the various states as indicating what is construed in each state as “doing 
business.” The digests are arranged by state, but a Table of Cases and a Topical 
Index make them accessible also by either case name or topic. There is also a 
section containing citations to cases on the question of doing business such as 
to make the company subject to service of process in the state. 

When a Corporation Leaves Home. A simple explanation of the 
reasons for and purposes of the foreign corporation laws of the 


various states, and illustrations of when and how a corporation makes itself 
amenable to them. Of interest both to attorneys and to corporation officials. 

We've Always Got Along This Way. This is a 24-page pamphlet 
giving brief digests of cases in various states in which corporation 
officials who had thought they were getting along very well with statutory repre- 
sentation by a business employe suddenly found themselves penalized in unusual 
and often embarrassing ways: such as one company that had to pay its employe- 
representative's alimony. 


What! We Need a Transfer Agent? Nonsense! The foregoing is the 


title of a pamphlet which describes in detail, with many illustrations, 
the exact steps through which a stock certificate goes in being transferred from 
one owner to another by an experienced transfer agent—purpose being to enable 
any corporation official to judge more accurately whether or not his own company 
should use the services of a transfer agent. 


Judgment by Default. Gives the gist of Michigan Supreme Court case 
of Rarden v. Baker and similar cases in other states, showing how 
corporations qualified as foreign in any states and utilizing their business 


employes as statutory representatives are sometimes left defenseless in personal 
damage and other suits. 


A Corporation’s Achilles Heel. Containing the complete text of the 


opinion of the Supreme Court of the United States in State of 
Washington ex rel. Bond & Goodwin & Tucker, Inc. v. Superior Court, State of 
Washington, of the Supreme Court of New Mexico in Silva v. Crombie & Co., 
and of the Supreme Court of Michigan in Rarden v. R. D. Baker Co.—three 


decisions of great significance to attorneys of corporations qualified in one or 
more states. 


Delaware Corporations. Presents in convenient form a digest of the 
Delaware corporation law, its advantages for business corporations, 
the attractive provisions for non par value stock, and a brief summary of the 


statutory requirements, procedure and costs of incorporation—completely up-to- 
date as regards the most recent amendments. 
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Handy for Everyday Use 


Emphasizing the work-a-day approach to federal taxes for revenue, 
this new 1941 CCH FEDERAL TAX GUIDE SERVICE concentrates 
on the questions of the average taxpayer, the ordinary firm, corpora- 
tion, or estate. It recasts the basic law into plain, everyday language 
for application to everyday problems. 

Of especial interest is the new “question-and-answer” division on 
excess profits taxes. In addition, corporate and personal. income taxes, 
capital stock, gifts, estate, excise, stamp and other taxes are covered. 

Regular weekly reports, loose leaf, bring the latest tax news. Ideal 
for field or desk use, this one-volume Service is fast-acting on tax 
questions throughout the year, particularly helpful at return time. 


Code Service Supplement 


Subscribers for the new CCH FEDERAL TAX GUIDE SERVICE receive the loose leaf 
CCH Internal Revenue Code Service without additional charge. 


Write for Details 
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LOOSE LEAF SERVICE DIVISION OF THE CORPORATION TRUST COMPANY 
Empire STATE BLOG. 214 N. MICHIGAN Ave. MUNSEY BLDG. 
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120 BROADWAY, NEW YORK, N. Y. 


Chicago, Illine 
Permit No. 389 


Postmaster—If undeliverable For Any Reason, notify 
sender, stating reason (and new address, if known, 
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NLY for the Lawyer——to 
help him better serve his 
client when his client is a 

corporation: that, briefly, is the 
Corporation Trust system for 
protection of corporate status. 





